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EXECUTI VE SUMVARY
A I NTRODUCTI ON

According to the Urban |Institute Justice Policy Center,

approxi mately 600,000 individuals will be released from federal and
state prisons in the upcom ng year, including nore than 3,000 in
Massachusetts alone. Travis, Jereny, et al. “From Prison to Hone:
the Dinensions and Consequences of Prisoner Reentry.” Ur ban

Institute Justice Policy Center, June 2001. See Appendix C37. Re-
entry can be difficult for ex-offenders on nultiple |evels,
especially when seeking enploynent. Ex-of fenders face rmany
obst acl es, including the stigma attached to incarceration,
reluctance on the part of enployers to hire ex-offenders, and |ack
of job skills and experience due to tine spent away from the
wor kf or ce. A survey of enployers in five major cities found that

two-thirds (3/4) of enployers would not knowingly hire an ex-

of f ender . Id. Moreover, at least one-third (1/3) of enployers
check the crimnal histories of job applicants. Id.
B. GOALS

Al though ex-offenders entering the job market my face
obstacles in obtaining enploynment, there are many organi zati ons such
as the Stanley Jones Clean Slate Project (“SJCSP”) that can provide
gui dance, information, and assistance to both enployers and
enpl oyees in Massachusetts. In Northeastern University School of
Law's second year working wth SJCSP, Law Ofice 13 focused
primarily on conpiling conprehensive information for SJCSP to use in

encouragi ng Massachusetts enployers to hire ex-offenders. By



interviewing a cross-section of ex-offenders and enployers in
Massachusetts, we sought to create a realistic understanding of how
ex-offenders and enployers experience the enploynment seeking
process. Qur goal was to give SJCSP a report and presentation that
woul d examne the 1) the current status of CORI (Crimnal O fender
Record Information) laws in Massachusetts, 2) issues faced by both
ex-offenders and enployers in the enploynent seeking process,
including enployer liability 3) tax credits and other incentives
avai l able in Massachusetts for enployers who hire ex-offenders, and
4) suggestions for new |egislation based on successful incentives
and prograns in other states.

C. FI NDI NGS AND SUGCGESTI ONS

In conpiling this report, Law Ofice 13 perfornmed extensive
| egal research regarding the CORI Act, the CHSB (Crimnal H story
Systems Board), CORl regulations and procedures, the extent of
public access to COR information, and relevant case |law and
statutes. Furthernore, Law Ofice 13 focused on enployer liability,
negligent hiring, federal and state incentive prograns, and tax
credits. The overall goal of the legal research was to determne 1)
the existing state of CORI laws, 2) what, if any, liability existed
on the part of an enployer when hiring a job applicant with a prior
crimnal history and 3) what, if any, incentives were offered to
enpl oyers in Massachusetts and/or throughout the country wth
respect to hiring ex-offenders.

This report outlines the existing state of COR |aws, and

outlines procedures for the reading, correcting and sealing of



crimnal history records. In addition, recent changes in CORl |aws
and the trend toward broader availability of crimnal records are
di scussed.

Moreover, there is very limted liability for enployers wth
respect to hiring enployees with crimnal histories. In fact, in
Massachusetts, no statutes specifically set forth guidelines for
enpl oyer liability. However, enployers nust exercise “reasonable”
care when hiring enployees. Enployers are only required to perform
crimnal background checks when an enployee wll have substantial
contact with the general public, especially vul nerable popul ati ons.

Al t hough Massachusetts adninisters several federal incentive
prograns, it does not provide any additional state |evel incentive
prograns for hiring ex-offenders. For exanple, the Federal Bonding
Program  admnistered in Mssachusetts by the Departnent of
Enpl oynent and Training, issues fidelity bonds to enployers when an
enpl oyee’s crimnal history causes a commercial insurance carrier to
consider him or her as ™“at risk.” The federal governnment also
offers the Wrk Opportunity Tax Credit, the Wlfare-to-Wrk Tax
Credit and financial assistance through the W rkforce |Investnent
Act .

Finally, Massachusetts should |look to other states that have
nade trenmendous strides in providing prograns and incentives for
enpl oyers and ex-of fenders. For exanple, several states give
incentives to enployers who hire targeted groups, such as ex-
of fenders, through the use of state tax credits for enploynent zones

(econom cal ly distressed areas). Al so, Wsconsin and | owa both have



successful tax benefit prograns for enployers willing to hire ex-
of fenders and other targeted groups. Additionally, both the Safer
Foundation in Chicago and Project RO in Texas are nodels of
successful programs which facilitate interaction between enployers
and ex-offenders. Wth so many nodels in place, Massachusetts ought
to be able to provide nore assistance to enployers hiring ex-
of f enders.
. CORI LAWS: HI STORY AND EVCOLUTI ON

A CORI STATUTES AND REGULATI ONS

The Crinminal O fender Record Information Act (the “CORl Act”),
as set forth in Massachusetts General Laws Chapter 6 88 167-178 was
enacted in 1972 to protect the privacy of ex-offenders. The COR
Act created a centralized database to which all of t he
Commonweal th’s probation and parole offices are to nmake regular
reports, as well as the Criminal H story Systens Board (the “CHSB~
or the ™“Board”), to control and regulate access to information
contained in the database. Prior to the enactnent of the CORl Act,
crimnal record informati on was considered public record, with each
agency or court keeping crimnal records for its own use. VWi | e
attenpting to protect the privacy of ex-offenders, the COR Act
centralized these records, thus enabling |aw enforcement agencies
greater access to crimnal records.

The Criminal Ofender Record Information (“CORl ”) statutes and
regul ati ons govern the conposition and function of the CHSB and
dictate what information is to be reported to the CHSB, how | ong

information is considered public, and who may gain access to records



once the statutorily mandated tine frame permtting general public
access has passed. Mass. Gen. Laws ch. 6, 88 167-178 (2001); See
Appendi x Al; 120 Code Mass. Regs. 8§ 500.00 (2002); See Appendi x A2;
803 Code Mass. Regs. 88 2.00-8.00 (2002); See Appendix A3. Crimnal
justice agencies and probation and parole offices nust report to the
CHSB detailed and conmplete records of all cases including, but not
limted to, arraignnents, convictions, and all other procedures,
i ncluding disnissals and non-prosecutions. 803 Code Mass. Regs. 8
2.03; Mass. Cen. Laws ch. 6, 8§ 168A

Under the CORI Act, crimnal histories are not considered
public records. Id. However, despite this formal classification,
there are a nunber of exceptions which allow the general public to
gain access to this information. The public may access the crim nal
history of an individual if that individual: 1) has an open warrant
for arrest or any other pending matter; 2) is presently on
probation, parole, or incarcerated; 3) ended his or her involvenent
with the crim nal justice system (probation, par ol e, or
incarceration) within one (1) year for a msdenmeanor or two (2)
years for a felony; 4) was sentenced to five (5) or nobre years in
prison; or 5) is deceased. 803 Code Mass. Regs. 8§ 2.04. Thus, the
essential problem with CORI laws is the struggle to balance the
privacy interests of ex-offenders wth the need for public

di ssem nation of information.

Wile the CORI Act was originally enacted to protect the
privacy of ex-offenders, courts have entered the debate as to

whet her or not CORlI reports and/or certain sections of information



contained therein should be considered public records. In the case

of d obe Newspaper Conpany v. John J. Conte et al., the dd obe

Newspaper Conpany (the “d obe”) sought to obtain docket nunbers for
nmuni ci pal corruption cases fromvarious district attorneys’ offices,
who refused to conply. 2001 W 835150 (Mass. Super. July 19, 2001);
See Appendi x B26. They clainmed that the information could not be

rel eased wi thout violating CORI statutes. |Id.

The court held that the various district attorneys’ offices had
to rel ease the docket nunbers of crimnal cases prosecuted in public
judicial proceedings. 1d. As docket nunbers are a matter of public
record, they are subject to nandatory disclosure. Id. The ruling
was based on the fact that the d obe requested only offense-specific
informati on and not defendant-specific information, and therefore,
rel easing the docket numbers did not violate the privacy rights of

i ndi viduals. 1d.

In Bellin v. Kelley Consultants, Inc., the plaintiff alleged

that his CORl information was disclosed in violation of Mss. Gen.
Laws ch.6, § 172. 435 Mass. 261 (2001); See Appendix B27. The
police suspected an inside job when a larceny had been commtted at
Kelly Consultants, Inc. (“KC 7). Id. After performng crimnal
background checks on all KC enployees, the police found Bellin to
have a crimnal record containing charges of larceny and fraud. I|d.
An officer threatened to reveal Bellin’s CORl report to KC if he
refused to take a lie detector test. [d. Although Bellin agreed to
submt to the test, the officer nonetheless dissemnated his COCRI

information to KCI. I1d. Despite the fact Bellin was never charged



wth a crime, he was fired when the results of the |lie detector test

turned out to be “unfavorable.” I|d.

The Suprene Judicial Court (the “SJC”) reversed the Appellate
Court’s hol di ng t hat t he regul ation provi di ng for br oad
di ssem nation of CORl information in ongoing investigations exceeded
| egi sl ative authority and was therefore invalid. I1d. The SJC felt
that there was no evidence that CORl regulations are “illegal,
arbitrary or capricious.” Id. at 265. Since CORlI regul ations
inmplicitly allow crimnal justice agencies to use CORl in performng
their duties, the SJC found that dissem nation of Bellin’s CORl
report to KCI in the course of a crinmnal investigation was

appropriate. Id.

These cases were yet another setback in the struggle to
restrict access to CORI information so as to protect the rights of
ex-of fenders, which, after all, was the original intent of the CORI

Act .

Al though CORI information is widely dissemnated in practice,
technically, wunder Mass. Gen. Laws ch. 6, 8§ 172, an individual’s
crimnal history record may only be accessed on three grounds.
First, the law extends virtually unlimted CORl access to crimnal
justice agenci es, including access to records that contain
conviction and non-conviction information.® 1d. Second, agencies

and individuals required to have access by law, such as the U S.

mlitary, are granted access to the extent necessary to fulfill



their needs. Id. The third and nost comon form of access is
granted to individuals by submitting an application to the CHSB.
Any person, group or entity can request and receive certification to
gain access to a CORI “where it has been deternined [by the CHSB]
that the public interest in dissemnating such information to these
parties clearly outweighs the interest in security and privacy [of
i ndi vidual s].” 1d.

Certification requires the petitioner to file a three-page
application with the CHSB, formalizing its necessity for COR
access. ? See Appendi x E46. At a nonthly public neeting, each
application is reviewed by the CHSB and the applicant’s need is
bal anced agai nst an individual ’s privacy interests. Mass. Gen. Laws
ch. 6, 8 172. Applicants are invited to present their case to the
Board in person. 1d. Applications nust be approved by a two-thirds
(2/3) vote of the Board in order to be certified for COR access.
Id. The Board nmay grant access for a single identified individual,
or individuals, on a single occasion, or for a specified period of
time not to exceed two (2) years. 1d.

Along with the statutorily defined allowances for disclosure,
the general public may circunvent the CHSB and acquire access to
crimnal history infornmation in a nunber of ways. For instance, a
single search on the Internet provides over 100 links to conpanies

that perform crininal background checks for a fee. Thi s suggests

1 Non-conviction information includes arraignnents, disnissals, and non-

prosecuti ons.

2 This application for certification can now be accessed through the
CHSB’s website. ww. mass. gov/chsh. Once an individual is certified, he or
she may access CORl reports online. Id.
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that the original goal of the CORI Act -- to protect the privacy of
ex-offenders -- has not been achieved through either statutory or
| egi sl ati ve neans. However, according to Barry LaCroix, Director of
the CHSB, these conpanies do not receive infornmation from the CHSB,
but instead use arrest records from courts, which are publicly
avai lable, to conpile information on individuals then market them as
crimnal histories. Interview with Barry LaCroix, Director of the
CHSB, March 12, 2002. Although this may often be true, the CHSB’s
list of pre-approved agencies includes private investigators from
North Carolina, as well as other agencies that would not fall into
one of the statutorily defined categories that are granted access.

CHSB, Cener al Grants www. st at e. ma. us/ chsb/ CORI / gen_gr ant s1. pdf

(accessed Mar. 13, 2002); See Appendix D41. This suggests that
conpanies marketing crimnal histories over the Internet are not
necessarily precluded from gaining access to COR reports.
Furthernore, penalties for the msuse of a CORI are nominal; civil
fines are limted to no nore than $500.00 per violation. 803 Code
Mass. Regs. § 5.06.

Wil e public access to CORI information is |oosely restricted
from the general public, an ex-offender may find that he or she
faces form dabl e obstacles and del ays when attenpting to gain access
to his or her own crimnal history. Mass. CGen. Laws ch. 6, 8§ 175
states that an individual has the right to inspect ™“crimnal
of fender record information which refers to [that individual].” As
the follow ng case illustrates, however, it can be a | engthy process

to access one’s own crimnal history.
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In Richard Seaver v. Stanley Adelman et al., the plaintiff

requested a copy of his own CORl report from the CHSB. 49 Mass.
App. 1117 (2000); See Appendix B28. The plaintiff filed a conpl aint
with the District Court when, six (6) nonths after filing the
request, he still had not received a copy of his COR report. |d.
The case was dismissed since the CHSB had not denied his request,
and therefore, he had not “exhausted his admnistrative renedies.”
Id. This case illustrates that with no allotted tine franeg,
individuals may be forced to wait nonths before having the
opportunity to obtain their CORl reports.

Enpl oyers al so expressed frustration regarding the amount of
time it sonetimes takes to obtain a CORl report. One enpl oyer, an
adm nistrator who is required to perform COR checks on each
candi date for enploynent, explained, “It takes nuch too long to get
back an applicant’s CORl report. In sone cases, it has taken as
long as 4 or 5 weeks. This is nuch too long when you are trying to
fill positions. If it turns out 4 or 5 weeks after conditionally
hiring sonmeone that they have a record and can’t be hired, that is
another 4 to 5 weeks that the position will have to go unfilled. A
good candidate you could have hired during that time w Il probably
have found another job and not be able to take the position.”
Interview with Enployer, School Adnministrator, Feb. 12, 2002.
However, Barry LaCroix of the CHSB attributes this delay to
bureaucratic issues outside of his office’s control. Interview wth
Barry LaCroix, Director of the CHSB, March 12, 2002. According to

M. LaCroi x, technol ogy has been updated in the past few years, nost

12



recently, the web page has been updated, now enabling his office to
provide the required information within one (1) day to anyone
previously certified. Id.

B. THE CRI M NAL HI STORY SYSTEMS BOARD

The Crimnal Hi story Systens Board (the “CHSB” or the “Board”)
was created to provide for and exercise control over the
install ation, operation and maintenance of the COR system Mass.
Gen. Laws ch. 6, § 168. Barry LaCroix explained, “the CHSB is
essentially a warehouse of all the crininal information for the
state.” Interview with Barry LaCroix, Director of CHSB, March 12,
2002. The CHSB was designed to organize the collection, exchange
di ssem nation, and distribution of crimnal records. Mass. GCen.
Laws ch. 6, 8§ 168.

The CHSB essentially consists of the department heads of each
maj or crimnal justice agency in Massachusetts and several appointed
Board nenbers, including a victim of «crime and persons wth
experience in privacy issues. Mass. Gen. Laws ch. 6, § 168.
However, the applicable statute does not allow for the appointnent
of any ex-offenders to represent their privacy interests, although
they are the people who are purportedly protected by the
regul ati ons. Id. Prior to 1990, each CORl request had to be
approved by the CHSB, as well as the Security and Privacy Council.
Interview with Barry LaCroix, Director of the CHSB, March 12, 2002
The Security and Privacy Council was abolished in 1990, |eaving the

CHSB as the sol e gatekeeper of CORI information. Id.
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C READI NG, CORRECTI NG, AND SEALI NG A CORI

1. READI NG A COR

To t he uninitiated r eader, CORI reports nay seem
i nconpr ehensi bl e. This often presents difficulties for enployers
when meking hiring decisions regarding ex-offenders. CORI reports

contain a vast body of information including abbreviations for
crimes, the disposition and status of the charge, the court in which
the charge was brought, and the correctional facility involved, if
any. In fact, there are over 250 abbreviations for crinmes alone.
See Appendi x D42. Multiple listings for the same crine further
confuse the unfam liar reader. For instance, information such as an
arraignnent, trial, inprisonment, parole, are all listed separately.
Furthernmore, there may be different convictions all associated wth
the same crine. For example, if an individual has conmtted a
burglary, his COR report may show one entry for breaking and
entering and another one for possession of burglary tools. Thi s
could make a one time offender seem |ike a habitual offender.
Difficulties in reading CORI reports may present an additional bar
to enmploynent for an ex-offender. One enmployer, a school
adm ni strator, explained, “t is inpossible to get a sense of what
happened from the little [information] contained in the report.”
Interview wi th Enpl oyer, School Adm nistrator, Feb. 12, 2002.

2. CORRECTI NG A CORI

A COR report containing erroneous information may be
prohibitively difficult to correct. An individual who wants to

correct his or her COR report nust petition the Departnent of
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Probation of the court or agency from which the record originates.
803 Code Mass. Regs. 8§ 6.07(1); CHSB, CORI FAQ

www. st at e. ma. us/ chsb/ CORI FAQ own. ht i (accessed March 27, 2002).

Therefore, if an individual has charges from nultiple courts or
agencies that require correction, each of these entities nust be
petitioned separately. The petition mnust detail the disputed
information and the action needed to correct the record. 1d. This
initial step in the correction process is a barrier to those with
open warrants for arrest, as one interviewee experienced. After
losing his wallet, someone used his identification when arrested for
| ar ceny. Therefore, the person interviewed could not petition the
probation office to delete the |arceny charge wthout risking his
own arrest. He eventually found a Legal Services |lawer to petition
for the correction of the information on his behal f. Luckily, the
physi cal description of the perpetrator did not match his physical
description, and the probation office renoved the information from
his record. Interview with Ex-COfender, Feb. 27, 2002.

If an individual s petition is rejected by the court or agency,
the individual may file a witten conplaint wth the CHSB detailing
the disputed information and corrective action requested, along wth
a copy of the rejection of the petition to the court or agency, and
a description of all prior administrative steps taken to correct the
i nformati on. 803 Code Mass. Regs. 8§ 6.07(2). The CHSB determ nes
whet her or not the petitioner has a valid conplaint which nerits a

hearing, simlar to atrial. 1d. at § 6.07(4).
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A sub-conmttee of the CHSB holds a hearing at which the
individual attenpting to correct COR information can produce
evi dence, testify, call wtnesses such as police officers, and
cross-exam ne witnesses produced by the court or agency disputing
the correction. Id. at § 6.07(5). If an individual is able to
afford counsel, he or she is allowed to have counsel present at the
hearing. 1d. However, it is not conpulsory, and counsel is not
provided for an indigent petitioner. At the conpletion of the
hearing, the sub-conmittee presents its findings to the Board, along
with reconmendations regarding appropriate action. Id. at 8§
6.07(6).

The CHSB can order any correction or deletion necessary in an
i ndividual ’s record, but during the correction process, the CORl is
presumed to be accurate. |d. at § 6.09. This may be detrinental
to an individual s enploynent opportunities considering the anount
of time the court considers “reasonable” to obtain a CORl, let alone
the time necessary to conplete the CORl correction process. See
Seaver, 49 Mass. App. 1117.

If the CHSB denies an individual’s request to change
information on a CORl report, an individual may pursue a court order
to correct the contested infornation. Mass Gen. Laws ch. 6 § 176.
In rare cases, the court will grant the correction requested. (See

Commonwealth v. S.MF., 40 Mass. App. 42 (1996), Appendix B29, for a

di scussion of record sealing and expungenent, as well as the overall
process of CORI correction.) As with CHSB sub-conmttee hearings,

the burden is on the individual making the conplaint to show that

16



the record is inaccurate, not on the court or agency which reports
the information.
The difficulties inherent in the CORl correction process are

illustrated in the case of Commobnwealth v. Janes Pappas, where the

def endant attenpted to correct his COR report. He contested two
defaults entered onto his CORl report when he failed to appear in
court because he was incarcerated. 735 N E 2d 1277 (Mass. App.
2000); See Appendi x B30. The District Court denied the defendant’s
notions to renove the defaults in the court records and to expunge
the references to the defaults in his CORl. Id. The Appellate
Court reversed, holding that when an error in a defendant’s CORl is
attributable to an error in the court record, the District Court has
the power to correct the inaccurate CORl record. |1d. The court found
that the defaults on the CORl suggested defendant’s deliberate
failure to respond to the crimnal justice system when in fact, it
was his incarceration that prohibited himfromresponding. Id.

In a recent interview, Barry LaCroix, Director of the CHSB,
commented on this case. M. LaCroix agreed with the original
District Court ruling and opined that people |like M. Pappas should
be nore diligent in communicating directly with the court or wth
their probation officers in order to prevent unnecessary defaults
from being entered on their CORI record. Interview with Barry

LaCroix, Director of the CHSB, March 12, 2002.
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3. SEALI NG A COR

An individual may petition the Departnent of Probation in order
to seal his or her non-disputed crininal record. Mass. Gen. Laws
ch. 276 8§ 100A (2001). See Appendix A4. A crimnal record may be
sealed once an individual has been released conpletely from the
crimnal justice system for a period of ten (10) years for a
m sdenmeanor and fifteen (15) for a felony. Id. An individual is
considered to be released from the crinmnal justice system when he
or she is no longer incarcerated, on parole or probation. Id.
While an individual who has his or her record sealed may legally
claim “no record” when applying for a job, this does not nean that
nothing will appear on that individual s CORI. Mass. CGen. Laws ch.
276, §100C (2001); See Appendi x A5; CHSB, FAQ's

<http://ww. state. ma. us/ chsb/ FAQ own. ht ml > (accessed Mar. 13, 2002);

See Appendix D43. If an enployer performs a CORl check, the
individual 's CORlI states, “there is at |east one sealed record on
file.” The report will not divulge the nature of the offense or
other identifying information. Id.

However, during a recent interview Barry LaCroix stated that
only crimnal justice agencies receiving COR reports would see
“there is at |least one sealed record on file,” but enployers would
receive a report reflecting “no record.” Interview with Barry
LaCroi x, Director of the CHSB, March 12, 2002. Since the interview,
the CHSB website has been changed and no |onger provides any

information regarding the sealing of crimnal records. CHSB, FAQ's
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<http://ww. state. ma. us/ chsh/ FAQ own. ht ml > (accessed Mar ch 27,

2002); See Appendi x D43.

D. CHANGES I N CORI LAWS

CORI regul ations have changed rapidly over the past few years.
In fact, from March 2001 to the present, no |ess than seventeen (17)
changes have been made to CORI regulations, all of which have had
the effect of further limting enploynment options for ex-offenders.
This figure stands in stark contrast to the trend in years past.
Specifically, only two (2) CORl changes were adopted in the ten-year
span from 1990-2000: one which established standardi zed procedures
for CORI reviews of those seeking enploynment or regular volunteer or
training positions in the Department of Public Health (the “DPH"),
and a simlar regulation update for the Ofice of Child Care
Services (the “OCCS”). 105 Code Mass. Regs. § 950.000 (2001); See
Appendi x A6; 102 Code Mass. Regs. § 14.00 (2002); See Appendix A7.
Recent CORI changes suggest a growing trend toward mandatory CORI
checks and autonatic enploynent disqualification in the public
sector. Shoul d such changes be adopted in the private sector as
well, such a trend would likely have a severely limting effect on
the already mnimal enploynent opportunities currently available to
ex- of f enders.

In 2001, the Massachusetts Executive O fice of Health and Human
Services (the “EOHHS” or “HHS”) adopted new regulations requiring
CORlI reports for all candidates under consideration for enploynent
or vol unteer opportunities through HHS-funded or -operated prograns,

a category which spans a vast field of enploynment opportunities.
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See Appendi x E46. Included on the list are the Departnent of Soci al
Services, the Departnent of Transitional Assistance, the Departnent
of Mental Health, and the Ofice for Refugees and | nmgrants. See
Appendi x E46.

The nost recent CORl changes reflect a grow ng tendency towards
restricted enploynent for applicants with crimnal records. Prior
to the recent EOHHS changes, a CORl report was required only for
candi dates who woul d have regul ar unsupervi sed contact with clients.
In contrast, the new CORl regulations require that all applicants
for enploynment or volunteer positions undergo a CORl check, and no
applicant will be offered enploynment until he or she receives a
finding of “no record,” or the EECHS determ nes that the violation
does not automatically disqualify the applicant from enpl oynent.
112 Code Mass. Regs. 88 6.09, 6.11 (2001); See Appendi ces A8 and A9.

Moreover, a hiring agency, such as the EECHS, conpares the
applicant’s verbal account of his or her crimnal history with what
is actually reflected on the CORl report, and any discrepancy may
lead to the applicant’s automatic disqualification. Code Mass.
Regs. 8§ 6.11. Unfortunately, this process presents an additional
bar for prospective enployees who attenpt to nake a good faith
effort to inform potential enployers of their crimnal record.
Essentially, if a potential enployee has not thoroughly researched
his or her CORI report, he or she may not be aware of nultiple
l'istings for each offense, including erroneous information.

The stated policy supporting the recent CORl regulations is to

ensure that applicants are “appropriate for serving in their
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positions.[as] convictions of certain crines pose an unacceptable
risk to the vulnerable populations” served by the HHS. 112 Code
Mass. Regs. 8§ 6.02 (2001); See Appendix AlO. However, this policy
underm nes the potential benefit that can be derived from ex-
of fenders who can counsel and support others who are in situations
simlar to their own. Depending on the severity of the crinme, an
applicant with a prior crimnal conviction nmay be subject to a five-
year, ten-year, or lifetime disqualification from enploynent through
HHS- f unded or -operated agencies. 112 Code Mass. Regs. 8§ 6.11. As
one interviewee suggested, “Wo can better help an addict than a
recovered addict?” Interview with Ex-Ofender, Feb. 8, 2002.
Nonet hel ess, all ex-offenders interviewed support the idea that
certain positions should be off-limts to certain ex-offenders. For
exanpl e, convicted child nolesters should be unquestionably barred
fromany position requiring themto be near children.

In 1997, the then-Chair of the CHSB, Secretary of Public Safety
Kat hleen M O Tool e, proposed elimnating existing regulations, and
the Board consi dered adopting an open-book policy for public access
to CORI reports. G| bert, Janes G “Free Liberty to Search and
View A Look at Public Access to Crimnal Ofender Record
Information in the Comonwealth.” Boston Bar Journal, Novenber-
Decenber, 1997; See Appendix C38. The prenise behind this proposed
change was that public interest for the dissenination of CORl should
outweigh the ex-offender's interest in security and privacy in all
cases. Id.  Under the proposed regine, every applicant would be

granted automatic access to the CORI data of every ex-offender in
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the Commonweal th, thereby creating a de facto application process.
Id. Although in 1997 the Board did not adopt the proposed changes,
the trend over the past two decades has been steadily noving towards
unrestricted access to CORI information. Id.

The clash of opinion regarding access to crimnal records
reflects not only a historic balance between the public's “right to
know, 7 but also the general societal interest in the rehabilitation
of ex-of fenders. The scal es have now been tipped in favor of the
public’s »right to know,” as is evidenced by the updated CHSB

website which now provides web-based access to pre-certified

i ndi vi dual s. CHSB, home <www. mass. gov/ CHSB> (accessed March 27,

2002). See Appendix D43. In many respects, this is a reflection of
life in an information and technol ogy age. When the CORI Act was
passed in 1972, society was twenty years away from instant access to
i nformati on. Considering the technological advances in today’s
world, which allow virtually limtless access to certain information
by conputer, public access has taken on a whol e new di mensi on
[11. H R NG PRACTI CES

A LI ABI LI TY FOR NEGLI GENT HI RI NG

As public access to CORI information expands, enployers are

afforded the ability to obtain previously restricted CORI

i nformati on. The trend towards general public access has led to
i ncreased enployer demands for informtion. Enpl oyers, who often
fear legal or financial liability, often argue that they are

entitled to CORI reports when hiring ex-offenders. \hile enployers

may feel that they are entitled to conplete disclosure of an
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applicant’s crimnal history, an enployer’s inquiry into an
applicant’s crimnal background is linmted to a tinme period of five
(5) vyears prior to the date of +the conpletion of the job
application. Mass. Gen. Laws ch. 151B, 8§ 4(9) (1996); See Appendi x
All.

Even so, many enployers are often confused as to the real
extent of their potential liability. One enployer interviewed stated
that he would never hire an ex-offender due to the high risk of
liability. Wen asked to explain the source of this liability,
however, the enployer responded that there were |aws preventing him
from hiring ex-offenders, but he wasn’t sure what they were.
Interview with Enployer, Hring Coordinator, Feb. 22, 2002.

This confusion may be attributable, in part, to the fact that
In Massachusetts, no statute exists outlining the extent of enployer
l[iability. Instead, the concept of enployer liability arises froma
cormon law doctrine that states that an enployer nust exercise
“reasonabl e” care when hiring enpl oyees. “Reasonable” care does not
constitute an obligation or duty to perform crimnal background
checks unless the ex-offender is being hired for a position in which
he or she wll have substantial contact with the public, especially
vul nerabl e popul ations. Although many states have enacted statutes
defining the extent of enployer liability, Massachusetts has not.

Massachusetts instead depends on its comon |aw doctrine to

establish general enployer responsibilities with regard to the

23



hiring and retention of enployees.® The pivotal case establishing
the paranmeters of private enployer liability for negligent hiring

and retention is Foster v. The Loft, Inc. 26 Mass. App. 289 (1988);

See Appendi x B32. In that case, the Massachusetts Appellate Court
held that “an enployer whose enployees are brought in contact wth
menbers of the public in the course of the enployer’s business has a
duty to exercise reasonable care in the selection and retention of
his enployees.” 1d. at 290.

Negligent retention occurs when an enployer becones aware or
should have beconme aware of an enployee’s crimnal history, yet
fails to take further action such as investigating, reassigning or
di scharging the enployee. The Foster court held that an enployer
must use “due” care to avoid the selection or retention of ™“an
enpl oyee whom he knows or should know is a person unworthy by
habits, tenperanent, or nature to deal with the persons invited to
the prem ses by the enployer.” 1d. at 291. The central question
regardi ng whether an enployer will be liable is the neaning of
“reasonabl e” or “due” care. The translation of these abstract terns
into meaningful guides for enployers requires a highly fact-based
anal ysis, as is discussed bel ow

In Foster, a bar owner was held liable for the negligent hiring

and retention of a bartender, who assaulted and battered a patron.

3 An enployer’s responsibility to exercise “ordinary” care was set forth in
a 1902 case, in which an enployer was held liable for an enployee’s theft.
A pawn shop owner was held liable when an enployee stole a patron’s
personal property. The court held that, had the enployer exercised ordinary
care, he would have di scovered that the enpl oyee was unfit for the position
due to the enployee’s <crimnal history. Carson v. Canning, 180 Mass. 461
(1902); See Appendi x B31.
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Id. at 294. Al though the enployer knew, prior to the assault, that
the enployee had a crinminal record, he did not inquire about the
nature or extent of the enployee’s prior criminal history. Id.
Furthernore, the enployer knew that the nightclub environment in
whi ch the enployee worked was volatile with a high potential for
violence. 1d. at 293.

The court found that the nature of a bartender’s duties,

i ncluding the handling of custoner conplaints, presented situations
that could deteriorate into heated confrontations, thereby nmaking
the bartender unfit to work in this environment due to his crimnal
hi story. Id. The enployer was held |iable because he failed to
I nqui re about the relevance of the enployee’s crimnal record to the
particular bartending job and not because of the know edge he had
regardi ng the enployee’s crimnal record. |d. at 291.

The Foster court made two inportant finding which limt

enpl oyer liability:

1) “For us to hold that an enployer can never hire a person
with a crimnal record or retain such a person as its
enpl oyee tat the risk of being held liable for [the
enpl oyees] tortious assault flies in the face of the prem se
that society nust nmake a reasonable effort to rehabilitate
t hose who have gone astray.’” Id. at 294, n. 6.

2) “We agree with the majority of jurisdictions that hold that
there is no requirenent, as matter of law, that the enpl oyer
make an inquiry with |aw enforcenment agencies about an

enpl oyee’s possible crimnal record, even where an enpl oyee
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is to deal regularly with the public. 1d. at 295 n. 8.
(enphasis in original).
Thus, enployers do not always have to inquire about an enployee’s
crimnal record and are not autonatically liable for failure to make
such inquiries.

Furt her nor e, even actual know edge  of “past acts  of
i mpropriety, violence, or disorder on the part of the enployee,”
will not always result in enployer liability. Id. at 291.
Know edge al one of the enployee’s crimnal record is insufficient to
make the enployer liable for the enployees’ subsequent actions. |d.
at 294. Rat her, a determi nation of negligent hiring or retention
depends not only on the nature of an enployee’s crimnal record but
also on whether there is a nexus between the nature of the
enpl oyee's crimnal record and all of the circunstances relating to
the current job. Id. The Foster court enphasized that: “Qur
deci sion does not nean that an enployer cannot hire or retain a
person known to have a crimninal record. Crcunstances will differ
from case to case, and what mght be a perfectly acceptable hiring
or retention wunder one set of circunstances mght be highly
unr easonabl e under another.” 1d. at 295.

Consequent |y, enployers should know that courts, when assessing
enployer liability with regard to negligent hiring and retention
consider the nature of the enployee’s crinmnal record and the
rel evance of the record to all of the job circunstances in order to
determne the foreseeability of an actual crime being commtted.

For exanple, the Foster court noted that if an enployer hires an
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i ndi vidual who has been convicted of check forgery, and such
enpl oyee later rapes a custonmer, under the doctrine of negligent
hiring or retention, the enployer would not be held liable. Foster
at 295, n.7.

While Foster has been widely cited, there are few cases that
directly address enployer liability, especially in the context of

hiring ex-offenders. However, in Brimage v. Cty of Boston, the

court held that there was sufficient evidence for a jury to find
negligent hiring and renanded the case for trial. 2001 W 69488
(Mass. Super. Jan. 24, 2001); See Appendi x B33. Here, the City of
Boston failed to conduct a CORI check before hiring the enployee,
Rosario, to supervise a summer youth program 1d. Had it done so,
it would have discovered that Rosario had been arrested several
times for rape, Kkidnapping, and assault and battery, and convicted
of rape and assault. Id. In his capacity as supervisor, Rosario
had contact with city youths, one of whom he all egedly raped.

Noting a gap in Rosario’s resune (the tine during which he was
incarcerated for rape), as well as the fact that the job would
require Rosario to supervise and have direct contact wth
adol escents, the Court held that the City of Boston was on notice of
the need to make a reasonable inquiry as to his crimnal background.
Id. Failure to do so, in this case, established “a triable issue of
material fact as to whether the enployer knew or should have known

that Rosario was unfit and posed a danger to others with whom he was

likely to come into contact.” |Id.
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Li kewi se, Cohen v. Health and Education Services, Inc. et al,

established that negligent hiring was an issue for the jury,
al though the case did not involve an ex-offender. 1996 W 1185035
(Mass. Super. July 26, 1996); See Appendi x B34. The case arose when
Sandra Cohen alleged that she was sexually assaulted by M chae

G ampetro while she was a resident in a residential program for
mentally ill persons run by Health and Education Services, Inc. |d.
Granpetro was hired as a mmi ntenance specialist and house counsel or.
Id. The court found that there was a disputed issue as to whether
Granpetro’s linted education and prior training were adequate for
the performance of his duties. 1d. Therefore, the case was sent to
trial for a determnation of whether or not due care in hiring

G anpetro was exercised. 1d.

In Arnstrong v. Lany, the Federal District Court discussed

nmunicipal liability for the negligent hiring of a high schoo
teacher who had sexual contact with a student. 938 F. Supp. 1018

(D. MA 1996); See Appendi x B35. Citing Foster, the court stated

that, “A claim for negligent hiring requires evidence that the
enployer failed to exercise due care in the selection of an
enpl oyee, evidence that the enployer knew or should have known t hat
the enployee who was hired was unfit and posed a danger to others
who would conme into contact with the enployee during the enpl oynent,
and evidence that the enployer’s failure proximtely caused the
injury of which the plaintiff conplains.” 1d. at 1046. However,
summary judgnment was granted to the defendant, because the plaintiff

had presented “no evidence, whatsoever, that there was any crimna
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record or past sexual msconduct wth students of which the
Muni ci pal Defendants were, or should have been, aware.” 1d.

Thus, while enployers my be concerned about the risk of
liability, case law seens to suggest that liability will only be
found in cases when an enployer knew or should have known that an
enpl oyee was unfit for his or her position due to his or her
crimnal background. The likelihood of enployer Iliability is
decreased exponentially by due diligence exercised on the enployer’s
part. As one enployee explained, “Any responsible enployer wll
check up on an applicant’s references and past work history. If a
person with a prior record can denonstrate a solid work ethic and
that they are not at risk to commt a crine in the future.they
[shoul d] get the job.” Interview with Enployer, Small Business
Owmner, Feb. 19, 2002.

B. CORI - BASED EMPLOYMENT DI SCRI M NATI ON

Unfortunately, due to enployers’ |ack of know edge concerning
their limted liability, ex-offenders often do not get the jobs for
whi ch they apply. The scarcity of case law on the failure of
enpl oyers to hire ex-offenders is due to the difficulty in proving
that an enployer’s reasoning not to hire an ex-offender was based on

his or her crinmnal record. 1In a landmark case, Cronin v. O Leary,

ex-of fenders sued the Executive Ofice of Health and Human Services
(“HHS”) on the grounds that they were denied jobs wth the
Departnment of Human Services solely due to their past convictions.
2001 W 919969 (Mass. Super. Aug. 9, 2001); See Appendix B36.

Al 'though not all applicants with prior records were disqualified
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from enploynment, if an applicant had the potential for unsupervised
contact with the Departnment of Human Services’ clients, HHS would
not hire them 1d.

The court held that this practice was unacceptable and that ex-
of fenders need to be given a hearing to rebut the presunption that
they pose an unacceptable risk. 1d. The ruling in Cronin furthered
the legal rights of ex-offenders with regard to job placenent and
unfair disqualification in the human services fields. 1d. Prior to
this case, HHS enployers could refuse to hire an ex-offender sinply
because of his or her crimnal history. To date, there is no record
of an appeal on this case.

HHS enployers have identified approximately seventy (70)
different crimes that constitute grounds for imediate dism ssal.
Id.  The assunption is that certain prior crimnal activity puts
their clients at an immediate risk of harm from the ex-offender.
Id. After Cronin, however, ex-offenders are given the right to
prove through a hearing that they are not a risk to clients. Id.
Al'though this is an inportant case in the quest for fairer
procedures with regard to unfair hiring practices of ex-offenders in
Massachusetts, it is still only a small step in the need for closer
scrutiny of CORlI mandated regul ations.

V. I NCENTI VES FOR MASSACHUSETTS EMPLOYER
A THE FEDERAL BONDI NG PROGRAM
The Federal Bonding Program sponsored by the U. S. Departnent

of Labor (the “DOL”), and admnistered by the Mssachusetts

Departnment of Enploynent and Training Admnistration (the “DET”),
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provides fidelity bonds for enployers of “at risk” individuals, such
as ex-offenders, who would not otherwise be bondable through
comercial insurance carriers. 42 U S.C.A 8§ 13725(d)(1) (West
2002); See Appendi x Al2; Feder al Bondi ng Pr ogr am
<http://ww. bonds4j obs. ht Ml > (accessed Mar. 28, 2002); See Appendi x
D44. The DOL purchases fidelity bonds issued by the MLaughlin
Goup.? 1d. The MlLaughlin Goup deternines the policies regarding
who are “at risk” enployees, and an authorized representative of
each state’s Enploynment Training Adninistration or Agency is
assigned to decide which enployers will be certified and how many
fidelity bonds wll be issued. Id. Judy Stokey, DET Bonding
Coordinator, confirnms that the enployee is an ex-offender before
issuing the fidelity bond on a first come, first serve basis.
Interview with Judy Stokey, Bonding Coordinator, DET, WMrch 18,
2002.

Wth fidelity bonds, the enployer is able to harvest the
enpl oyee’s skills without taking any risk of enployee dishonesty on

the job. Wile fidelity bonds do not cover an enployer’s liability

due to his enployee’s ™“poor workmanship, job injuries or work
accidents, it does insure the enployer against theft, forgery,
| arceny, or enbezzlenment.” Miukanal, Debbie, “From Hard Tinme to Full

Time, Strategies to Help Mve Ex-Ofenders from Welfare to Wrk”
<http://W W dol et a. gov/ docunent s/ hard. ht n> (June 2001). See Appendi X

D45.

429 U S CA § 2916 (Wst 2002) is the authorizing legislation for pilot
prograns such as the Federal Bonding Program See Appendi x Al3.
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Each policy, valued at approximately $5,000, is issued to the
enpl oyer free-of-charge for a period of six (6) nonths. See Appendi x
D44. The application process is a sinple, one-page formto be filled
out by a one-stop career center, or other qualified organization,
and approved by the Mssachusetts DET. 29 U S.C S 88 2801, 2842
(LEXIS L. Pubg. 2002); See Appendi xes Al4 and AlS5.

After the initial six (6) nmonth period, the fidelity bond
automatically expires. Id. McLaughlin then gives enployers the
option to purchase another fidelity bond. 1d. If the enployers
choose to do so, they are provided with the fidelity bond at market
rate, as the enployee is considered “bondable.” 1d.

Unfortunately, Massachusetts does not purchase fidelity bonds.
Accordingly to M. Stokey, the DET only utilizes the ten (10)
“conplinmentary” fidelity bonds provided to Massachusetts by the
federal governnent. Interview with Judy Stokey, Bondi ng Coordinator,
DET, March 18, 2002. Funding for the “conplinentary” fidelity bonds
is provided through the Wrkforce Investnment Act. Pub. L. No. 107-
116, 115 Stat. 2177 (West 2002); See Appendix Al6. Once the initial
ten (10) complinmentary fidelity bonds have been issued, enployers
may purchase fidelity bonds at $84 per fidelity bond. I nterview
wi th Judy Stokey, Bondi ng Coordi nator, DET, March 18, 2002.

As part of the nmovenment to decentralize many of the federal
government 's prograns, the Federal Bonding Program was restructured
in 1998, so that states can sustain the program through a federal-
state partnership before running the program i ndependently. Federal

Bondi ng Program DOL/ETA Information Notice No. 5-98 (Aug. 3, 1998);
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See Appendi x E48. As a result, there are currently twenty-three
(23) states which purchase additional fidelity bonds. WMassachusetts
does not do so. See Appendi x D44. The Federal Bonding Progrants
success is illustrated by the fact that, out of 40,000 fidelity
bonds issued to date, only 450 enployees have caused their
enpl oyers’ bonds to default, thus giving the program a 99% success
rate. Id. Wth such a success rate, nost enployers who nmay have
had reservations in the beginning about enploying ex-offenders
should feel nore confident about hiring ex-offenders. G ven the
progrants obvious success, it is strongly encouraged that the
Massachusetts General Assenbly be persuaded to fund the Federal
Bondi ng Program

B. TAX CREDI TS

Al t hough Massachusetts does not offer any state tax credit to
enpl oyers who hire ex-offenders, the federal government offers the
Work Opportunity Tax Credit (the “WOTC”)®. 26 U.S.C.S. § 51 (LEXIS
L. Pubg. 2001); See Appendix Al7. Wth respect to ex-offenders,
only those who have been convicted of a felony (“ex-felons”) are
consi dered nenbers of a targeted group under the WOTC.® 26 U S.C.S.
8§ 51(d)(1)(c). Pursuant to 26 U S.CS. 8§ 51(d)(4), the qualified
ex-felon nust be a nenber of a fanily whose annual incone would be

70% or less than the Bureau of Labor Statistics lower [living

> The WOTC credit is valid for wages paid prior to Decenber 31, 2003 and
may be extended by Congress thereafter. Public Law No. 107-147; See
Appendi x A18.

® There are eight (8) targeted groups of enployees who qualify an enpl oyer
to receive the WOTC. 26 U S.C.S. § 51(d)(1).

33



standard.’” See Appendi x E49. For exanple, if a qualified ex-felon
with a famly of four (4) was living in the greater Boston area and
earni ng $22,910.00 or less annually (prior to being hired), then his
or her enployer would be eligible to receive the WOTC. See Appendi x
E49.

Before an enployee is considered to be a qualified ex-felon
under the WOTC, the enployer must receive DET certification that the
ex-of fender is a nmenber of such group. 26 U.S.C.S § 51(d)(11)-
(12)(a). To request a certification, the enployer and enpl oyee nust
file the DET’s WOTC Request for Verification (Mass. Form 2099). See
Appendi x E50. Certification nust be received on or before the
enpl oyee begins work, unless the enployer conpletes a pre-screening
notice (IRS Form 8850).8 26 US CS § 51(d)(11)-(12)(a); See
Appendi x E51 for I RS Form 8850.

An enpl oyer may receive a credit of 40% on the first $6,000.00
in wages from the first year of hire for an ex-felon working nore
than 400 hours or a 25% credit for an ex-felon working at |east 120
hours but less than 400 hours.® 1d. at 8 51(i)(3). For exanple, an
enpl oyer would receive a credit ranging from $1,500.00 to $2,400.00
for the first $6,000.00 in wages per qualified ex-felon enployee

dependi ng on the nunber of hours worked.

" Determination of annual inconme is based on income in the six (6) nonths

prior to the earlier of 1) the nonth of hire or 2) the nmonth in which the
determnation is nade. 26 U.S.C.S. 8 51(d)(11)-(12)(a).

8 | RS Form 8850 nust be conpleted on or before the day that enployment is
of fered and nust be submitted to the DET (signed by both enployer and
enpl oyee) no later than twenty-one (21) days after the enployee’s first
day. Id.

®26 U.S.CS 8§51(i) contains further restrictions, i.e., the enployee
cannot be related to the enpl oyer.
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Many enployers may be wary of spending the time filling out
paper work and taking on the perceived risk of hiring an ex-felon
who would have to work a mninmum anount of hours before the tax
credit would becone available. M. Robert Direng of the DET
believes that the WOTC is wunderutilized because many enployers
either do not know about it or do not take advantage of it.
Interview with Robert Direng, DET, Feb. 12, 2002. According to M.
Direng, nost of the conpanies that seek WOIC certification for
enpl oyees seem to do so through consultants who screen potential
enpl oyees for qualifying individuals. 1d.

Enpl oyers nmay also claim the Wl fare-to-Wrk Tax Credit (the
SWW).® 26 U S.CA § 51A (West 2002); See Appendix A19. The WW
credit does not specifically target ex-offenders, but rather
enpl oyees whom each state’s Departnent of Labor designates as
nenbers of famlies who have been “long term famly assistance
recipients.” 26 U S.C A 8 51A(c)(1). Ex-offenders would qualify as
“long term fanily assistance recipients” if they are a nenber of a
famly receiving assistance for at least 18 nonths prior to the
hiring date or if they are a nenber of a famly receiving assistance
that ceased being eligible for assistance under the program |Id.;
See Appendi x A9 for further qualifications. Enployers may apply for
the WW by conpleting and submitting IRS Form 8850. See Appendix

E51.

0 The WWcredit is valid for wages paid prior to Decenber 31, 2003, and
may be extended by Congress thereafter. Public Law No. 107-147; See
Appendi x A18.
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An enpl oyer may receive a credit of 35%on the first $10, 000. 00
in wages fromthe first year of hire and 50% on the first $10, 000. 00
in wages from the second year of hire. 26 US CA § b51A
Therefore, an enployer nmay receive a $3,500.00 credit the first year
and a $5,000.00 credit the second year, for a total credit of $8,500
over two years. |If an enployer retains an enpl oyee who would all ow
the enmpl oyer to receive both the WOTC and the WW the enpl oyer may
only claim the WW 26 U S.CA 8 51A(d)(3). G ven the large
nunber of ex-offenders who have had to rely on public assistance,
the WW which offers a higher credit than the WOTC, may offer the
financial incentive enployers need to hire ex-offenders.

C. THE WORKFORCE | NVESTMENT ACT

Enpl oyers who are willing to train and provide work experience
to ex-offenders may qualify for Wrkforce Investnment Act (the “WA”)
financial assistance. 29 U S CS. 8§ 2842; See Appendix Al5.
Congress passed the WA in 1998 to assist |owincone populations
such as ex-offenders, who are faced with difficulty transitioning
into the workplace. Id. Part of this Jlaw included the
I mpl ement ati on of one-stop career centers in every state to assist
wi th coordination between the needs of enployers and job seekers. 29
US.CS § 2841(b)(2) (LEXIS L. Pubg. 2001); See Appendix A20. Ex-
offenders may utilize the career centers for job counseling and
assessment, to obtain skills in resune and cover letter witing, job
hunting, and to use conputers, copiers, telephones and fax machi nes
to obtain enploynent. See Appendi x E52 for The Work Place, career

center materials. Ex-of fenders who are Tenporary Assistance to
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Needy Families (“TANF”) recipients may be eligible for the enployer-
based training that will guarantee a job upon conpletion of the
program |d. Eligibility and funding for enployers will depend upon
changes made by the current proposals for reauthorization of the
WA 42 U S.C. § 603 (Wst 2002); H R Res. 3625 (LEXIS L. Pubg.
2002). See Appendi x A21. Enployers who provide job training to ex-
offenders are financially conpensated and the enployee receives
wel fare-to-work wage subsidies through federal funds adm nistered by
the DET. Id.
V. SUGGESTI ONS AND OPTI ONS FOR THE FUTURE

A EMPLOYMENT ZONES

Al t hough Massachusetts pronotes federal progranms, it has not
taken any initiative to offer additional tax incentives to enployers
hiring ex-offenders. In sonme states, enployers in economcally
distressed areas are given incentives to hire enployees in targeted
groups, such as ex-offenders, through the use of state tax credits.

For exanple, the California State Enterprise Zone Hring Tax
Credit provides a state incone tax credit to enployers who hire ex-
offenders in an effort to persuade enployers to invest in or operate
a trade or business located within an enterprise zone designated by
the State Trade and Conmmerce Agency. Ca. Revenue & Tax. Code Ann.
§17053. 34 (West 2002); See Appendix A22. Using this tax credit,
California enployers can claimup to $27,000.00 in tax credits over
a five (5) year period when they hire qualified enployees, such as
ex- of f enders. However, the qualified enployees nust perform at

| east 50% of their work within the boundaries of the enterprise zone
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and 90% of their work nust be directly related to a trade or
busi ness activity located in the enterprise zone. |d.

Simlarly, Wsconsin has adopted The Conmunity Devel opnent Zone
Program which nakes tax benefits available to certain businesses
that neet specified requirements and are located or wlling to
| ocate in one of the twenty-two (22) comunity devel opnment zones
designated by the State’s Departnent of Commerce. Ws. Stat. Ann. §
560. 71 (West 2001); See Appendix A23. Specifically, a non-
refundabl e enploynment credit of up to $8,000.00 is available to
busi nesses that create new full-tine positions filled by nenbers of
targeted groups, including ex-offenders. 1d.

| owa made greater strides towards revitalizing distressed areas
when it adopted the New Enpl oynment Opportunities Fund. I owa Admi n.
Code r. 871-13 (2000); See Appendix A24. As a supplenent to the
pre-existing state tax credit that lowa al ready gives enployers who
hire ex-offenders and other targeted groups, this fund provides
additional flexibility and services in an effort to persuade
enployers to hire underutilized nenbers of the state’s popul ation.
lowa Admi n. Code r. 701-53 (2000); See Appendix A25. Such services
supported by this fund include, but are not limted to,
transportation, child-care, nentoring, assisting businesses wth
conpliance, and generally reducing the perceived risks associated
with the hiring of ex-offenders. 1d.

In order to qualify as a project or a pilot project to receive
an allocation of funds under this program approval nust first be

obtained from the State’s Wrkforce Devel opnent Center. [1d. Upon
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approval , the maxi num grant for such a project is $250,000.00 and
cannot last for nore than eighteen (18) nonths, but nust have an end
date no later than June 30'" of the year following the award of
fundi ng. lowa Adnmin. Code r. 701-53. The program operator
di stributes program funds on a voucher basis, wth a maxi mnum voucher
value of $5,000.00, in an attenpt to address each barrier an ex-
of fender faces in obtaining enploynent. Id.

G ven the benefits of persuading enpl oyers to hire ex-offenders
by providing enployers with state tax credits in addition to federal
tax credits, Massachusetts should consider |aunching prograns
nodel ed on such forward-thinking states.

B. RE- ENTRY PROGRAMS

There are several successful prograns across the country that
address the diverse interest of ex-offenders and enployers wth
respect to enploynent. Prograns such as Chicago’s Safer Foundation
and Texas’ Pr oj ect RIO (Re-Integration of O f enders) have
denonstrated the benefits associated with open conmunication and
di al ogue between ex-offenders, policy makers, governnent agencies
and enployers in the business sector. These prograns consistently
denonstrate that when enployers and ex-offenders work together
(sonetimes with other agencies acting as noderators), ex-offenders
are nore readily able to acquire and nmintain jobs, resulting in a
| ower recidivismrate.

The Safer Foundation, established in Chicago in 1972, works as
a mddleman between prisons and the private business comunity.

“Chi cago’s Safer Foundation: A Road Back for Ex-Offenders.” Program
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Focus Report compiled by the National Institute of Justice, the
National Institute of Corrections and the Ofice of Correctional
Education (June 1998). See Appendi x C39. Saf er Foundation is now
the | argest conmunity-based provider of enploynent services for ex-
offenders in the United States, assisting ex-offenders in finding
jobs and supplying services to ex-offenders to help them develop a
m ndset to ensure successful enpl oynent.

The goal of Safer Foundation is to reach offenders while they
are still incarcerated in order to encourage themto seek enpl oynent
upon release. 1d. The Safer Foundation runs a private school, the
PACE (Programed Activities for Correctional Education) Institute,
in the Cook Country Jail and operates a work release center wth
prograns designed to pronote educational and enployment readiness.
Id. In its programs, the Safer Foundation uses snuall-group, peer-
based learning in order to help offenders prepare to overcone the
barriers they will face when seeking permanent enploynent. Id.

In 1996, Safer Foundation helped over 1,100 clients find
positions in fields such as [light assenbl y, manuf act uri ng,
war ehousi ng, custoner services, sales and a variety of entry-|evel
positions. 1d. The clients, who are exclusively ex-offenders, have
a low recidivismrate of 15% as conpared to the 42% rate in Cook
County as a whole. 1d. The Safer Foundation provides cost-free
fidelity bonding to enployers for the first six-nonths as both an
incentive and as insurance. Id. Clients wundergo a rigorous

screening process to ensure that they are placed in appropriate

fields of enploynent based on their skills. [Id. As a testanent to
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Its success, to date, every single enployer that has had a pl acenent
t hough the Safer Foundation has returned for another.

Anot her successful program is Project RIO (Re-Integration of
O fenders) in Texas. “Texas’ Project RIQ ~” Program Focus Report
conpiled by the National Institute of Justice, the National
Institute of Corrections and the Ofice of Correctional Education
(June 1998). See Appendi x C40. Project RIO is a state program
devoted to placing ex-offenders into the job market through the
Texas Workforce Conmission (the state’s enploynment agency). Id.
Project RIO provides job preparation services including résune
building and interview skills to inmates. |1d.

In 1992, an independent evaluation docunmented that 69% of
Project RIO participants found enpl oynent after release, as conpared
to 36% for non-participants. 1d. During the year after release,
only 23% of high-risk RIO participants returned to prison, conpared
with 38% of a conparable group of non-participants. I1d. Thi s
evi dence supports Project RIOs theory that if inmates can find a
suitable job as soon as possible after release, they are less likely
to return to crime and, subsequently, prison.

Project RI O enpl oynent specialists match ex-offenders with nore
than 12,000 enployers, based on skills and tenperanent. Id.
Enpl oynent specialists also have imrediate access to the Texas
Vor kf orce Conmi ssion’s database of job openings. 1d. In addition,
nost prisons have Project RO offices, including a research room
equi pped with conputers that have job listings, tel ephone books, and

t el ephones. 1d. Burt Ellison, Project RIOs director, explains,
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“The biggest incentive for companies to hire [Project] RO clients
is that enployers know what they are getting through us. When John
Q Public walks in, they don’t have a clue.” [d. One enployer
enphasi zed Project R Os dependability, adding, “[Project] R Os
referrals seem to stay longer than the people | hire off the
street.” 1d. Considering the success of prograns such as the Safer
Foundation and Project RO Mssachusetts would be better-equipped
to enploy its ex-offender population if it instituted simlar
rei ntegration prograns.
VI.  CONCLUSI ON

Though nmany studies have correlated stable enploynent with
reduced recidivismrates, an overwhel m ng nunber of ex-offenders are
unable to obtain jobs in the United States. Unfortunately, this
often neans that those in our society who have the greatest need for
enpl oynment nay be faced with neager options for the future when they
are released fromthe crimnal justice system

One enployer interviewed in connection wth this project
articulated the assunption so often made with regard to the crimna
justice system “I always believed that if you went to jail.you had
paid your debt to society,” she said. Interview with Enployer,
Hiring Coordinator, Feb. 11, 2002. As the findings of this report
suggest, however, nothing could be further from the truth. Wil e
many ex-offenders may believe they have paid their debt to society,
they are likely to find upon seeking enploynment that, although they
may have served tinme within the walls of an institution, they have

nonet hel ess been given a life sentence on the outside. Wth few or
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no opportunities for enploynent, they may in fact find thenselves
once again trapped in the cycle of poverty, crine, and
i ncarceration.

The bl eakness and conplexity of the situation facing ex-
of fenders is perhaps best summarized by one enployer who hinself
hires ex-offenders and who clains he will continue to do so, despite
the perceived risks. “How do you expect soneone to nake a life for
hinself if he can’t support hinself, pay for rent, take care of his
kids,” he said. “Post-rel ease enploynment really nmakes all the
difference for people who want to make a change.” Interview with
Enpl oyer, Small Busi ness Omer, Feb. 19, 2002.

| ndeed, providing ex-offenders the opportunity to secure post-
rel ease enploynment may be an effective nethod of affecting social
change by breaking the cycle of poverty and desperation that so
often leads to crine. Unfortunately, this is the very avenue nost
often bl ocked by enployers who fear the risk of enployee liability,
who are confused by CORI laws and CORl reports, who have been
di scouraged by misinformation, who suffer from a Jlack of
information, or who are reluctant to hire ex-offenders due solely to
the stigma that is attached to inmage of the ex-offender in general.
To effectively break the cycle of recidivism the roadblocks to
obt ai ni ng enpl oynent nust be renoved, and this can only be achieved
by offering enployers information, incentives, and options for the
future.

Enpl oyers who are reluctant to hire ex-offenders often fear the

risk of Iliability and wll reject an applicant with a crimnal
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record solely based on the information contained in a COR report.
Faced with the know edge that an ex-offender’s crininal history may
be an open book to any future enployer, forward-thinking agencies
and organi zations such as the Stanley Jones Clean Slate Project,
nmust arm thenselves wth know edge to conbat the obvious
di sadvant age faced by ex-offenders in enploynent settings. |nformng
enpl oyers that hiring an ex-offender may in fact pose no greater
risk of liability than other enployees may assuage an enployer’s
fears, and the Federal Bonding Program may provide an added neasure
of security for enployers to hire ex-offenders. Furt her nor e,
enpl oyers and ex-of fenders alike nust be nmade aware of the fact that
enpl oyers may potentially qualify for the Wrk Opportunity Tax
Credit or Welfare-to-Wrk tax credit, which may provide financial
incentives to enployers reluctant to hire ex-offenders.

Finally, the Stanley Jones Clean Slate Project should cast an
eye toward the future to push for progressive legislation to
i ncorporate ideas such as enploynent zones and re-entry prograns,
whi ch have enjoyed such success in other states. It is only by
provi ding enployers with informati on and incentives that they may be
persuaded to afford ex-offenders the opportunity they deserve, even
in the face of increasingly less restricted access to CORl reports.
While the CORI |aws thensel ves are not apt to change, with accurate,
persuasi ve information and the proper incentives, enployer attitudes

toward ex-of fenders can.
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APPENDI X

STATUTES, CODES & REGULATIONS

1 Mass. Gen. Laws ch. 6, 88§ 167-178 (2001).

2. 120 Code Mass. Regs. § 500.00 (2002).

3. 803 Code Mass. Regs. 88 2.00-8.00 (2002).

4. Mass. Gen. Laws ch. 276, § 100A (2001).

5. Mass. Gen. Laws ch. 276, § 100C (2001).

6. 105 Code Mass. Regs. § 950.000 (2001).

7. 102 Code Mass. Regs. § 14.00 (2002).

8. 112 Code Mass. Regs. § 6.09 (2002).

9. 112 Code Mass. Regs. § 6.11 (2002).

10. 112 Code Mass. Regs. § 6.02 (2002).

11.  Mass. Gen. Laws ch. 151B, § 4(9) (1996).

12. 42 U.S.C.A. 813725(d)(1) (West 2002).

13. 29 U.S.C.A. 82916 (West 2002).

14. 29 U.S.C.S. §2801 (LEXISL. Publg. 2002).

15. 29 U.S.C.S. §2842 (LEXISL. Pubg. 2002).

16.  Pub. L. No. 107-116, 115 Stat. 2177 (West 2002).

17. 26 U.S.C.S. 851 (LEXISL. Publg. 2002).

18.  Pub. L. No. 107-147, 116 Stat. 21 (West 2002).

19. 26 U.S.C.A. 851A (West 2002).

20. 29 U.S.C.S. §2841(b)(2) (LEXISL. Pubg. 2002).

21. 42 U.S.C. 8603 (West 2002); H.R. Res. 3625 (LEXIS L. Pubg. 2002).

22.  Ca Revenue & Tax Code Ann. 817053.34 (West 2002).

23. Wis. Stat. Ann. 8 560.71 (West 2001).

24, lowa Admin. Coder. 871-13 (2000).

25. lowa Admin. Code r. 701-53 (2000).

CASE LAW

26.  Globe Newspaper Company v. Conte, 2001 WL 835150 (Mass.Super. July 19,
2001).

27.  Bdlinv. Kelley, 435 Mass. 261 (2001).

28. Seaver v. Adelman, 49 Mass. App. 1117 (2000).

29.  Commonwealth v. SM.F., 40 Mass. App. 42 (1996).

30. Commonwealth v. Pappas, 735 N.E.2d 1277, (Mass. App. Sept. 15, 2000).

31.  Carsonv. Canning, 180 Mass. 461 (1902).

32. Foster v. The Loft, Inc. et al., 26 Mass. App. Ct. 289 (1988).

33. Brimage v. City of Boston, 2001 WL 69488 (Mass. Super. Jan. 24, 2001).

34. Cohen v. Health and Education Services, Inc. et al, 1996 WL 1185035 (Mass.
Super. July 26, 1996).

35. Armstrongv. Lamy et al., 938 F. Supp. 1018 (D. MA 1996).

36. Croninv. O’Leary, 2001 WL 919969 (Mass.Super. Aug. 9, 2001).
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ARTICLES

37.

38.

39.

40.

Jeremy Travis, From Prison to Home: the Dimensions and Consequences of
Prisoner Reentry, Urban Institute Justice Policy Center, June 2001.

James G. Gilbert, Free Liberty to Search and View: A Look at Public Access to
Criminal Offender Record Information in the Commonwealth, Boston Bar
Journal, November — December, 1997.

“Chicago’s Safer Foundation: A Road Back for Ex-Offenders.” Program
Focus Report compiled by the National Institute of Justice, the National
Institute of Corrections and the Office of Correctional Education (June 1998).
“Texas’s Project RIO.” Program Focus Report compiled by the National
Institute of Justice, the National Institute of Corrections and the Office of
Correctional Education (June 1998).

WEBSITES

41.

42.

43.

45.

CHSB Home, General Grants of Access
<http://www.state.ma.us/chsb/CORI/gen_grantsl.pdf> (accessed Mar. 13,
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CHSB Home, Offense Abbreviations
<http://www.state.ma.us/chsb/CORI_codes.html> (accessed Mar. 13, 2002).
CHSB Home, Questions About One’s Own Criminal Record
<http://www.state.ma.us/chsb/FAQ_own.html> (accessed Mar. 13 and 27,
2002).

Federal Bonding Program, <http://www.bonds4jobs.htlm> (accessed March
28, 2002).

Debbie Mukamal, From Hard Time to Full Time, Strategies to Help Move Ex-
Offenders from Welfare to Work <http://wtw.dol eta.gov/documents/hard.html >
(June 2001).

MISCELLANEOUS

46.
47.
48.
49.
50.
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92.

Changesto CORI Laws.

CORI Certification Application.
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Work Opportunity Tax Credit Orientation, Massachusetts Division of
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Work Opportunity Tax Credit Orientation, Massachusetts Division of
Employment & Training, Mass. Form 2099 - W.O.T.C. Request for
Verification (Page 22).

Work Opportunity Tax Credit Orientation, Massachusetts Division of
Employment & Training, IRS Form 8850 — Pre-Screening Notice and
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